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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the matterof the Appeal of )

MANCHESTER TANK & EQUI PMENT )
COMPANY )

NO. 82A-1611-KP

Appear ances:

. For Appel | ant: Gordon B. Cutler
Attorney at Law

R

For Respondent: David Lew
Counsel

OPI1 NI ON

This appeal is nmade pursuant to section
256661/ of the Revenue and Taxation Code from the
action of the Franchise Tax Board on the protest of
Manchester Tank & Equi pnent Conﬁany agai nst proposed
assessnment s of add|t|onal franchise tax in the anmounts of
$12,179.50, $23,200.08, and $22,997.93 for the incone
years ended June 30, 1976, June 30, 1977, and June 30,

1978, respectively.

1/ Unless otherw se specified, all section references
;. _are to sections of the Revenue and Taxation Code as in
effect for the income years in issue.
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Appeal of Manchester Tank & Equi pnent Conpany

_ ‘The issue on appeal is whether appellant and
its three_mhollg owned subsidiaries were engaged in a
single unitary business during the income years at

| Ssue.

_ pellant, a closely held corporation, was
organi zed and began doi ng business in California in 1953.
|ts principal sharehol ders are menbers of the
Rei fschneider famly and an individual named John Snap?.
Appel lant forned' its Georgia subsidiary in 1966. e
l'ant acquired the stock of its Indiana subsidiary b

urchasing the company fromunrelated parties in 1973,

inally, appellant purchased the stock of its Texas
subsidiary in 1971. The Texas subsidiary was originally
organi zed and run by Alfred 0. Costanzo, who renmined as
presi dent of that conPany after the stock purchase and
who became a nenber of each of the boards of directors of
the other subsidiaries as well as the parent corporation.
Al'l four of the corporations were engaged in the manu-
{aﬁzure and sale of pressurized and nonpressurized

anks.

During the income years at issue, "all four
companies operated under a conmon nanme and common
advertising. Each corporation paid a pro rata share of
the advertising costs. The officers and directors ofthe
corﬁgratlons were the sane individuals with the exception
of . Costanzo's presidency of the Texas corporation.
The boards of directors held consolidated annual neetings
as well as interimspecial neetings at irregular
intervals. There were interconpany |oans between the
corporations at irregular intervals at market interest
rates. I nterconpany purchases occurred on an irregular
basis. There was a limted anount of purchases from
common suppliers. Capital expenditures over $10,000 for
any of the corporations required its board's a%proval.
Common data processing services were supplied by appel -
lant for |edger processing and accounts payable. A
common accounting firm prepared the corporate tax returns
and perforned all necessary audits. There was one
products liability insurance policy wth each conpany
paying its pro rata share of the premums. There was a
comon profit-sharing plan and a conmon retirenent plan.
Finally, on rare occasions, the sales force for one
corporation would nake sales for the other corporations.

_ For the income years at issue, appellant filed
its franchise tax returns on a separate basis. Respon-
dent audited those returns and determ ned that ap ePIan
was unitary with each of its subsidiaries and that it
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Appeal of Manchester Tank & Foui pnent Conpany

shoul d have filed the returns on a conbi ned basis.
Respondent issued its assessnents, aPpeIIant's subsequent
protest was denied, and this appeal followed.

A taxpayer which derives incone from sources
both within and wthout California is required to measure
its California franchise tax liability by its net incone
derived fromor attributable to California sources.

(Rev. & Tax. Code, § 25101.) Even if a taxpayer does
busi ness solely in California, its incone is derived from
or attributable to sources both within and w thout

Cal i fornia when that taxpayer is engaged in a unitary
business with affiliated corporations doing business
outside of California. (Appeal of Kikkoman Inter-
national, Inc., Cal. St. Bd. of Equal., June 29, 1982.)
'n such a case, the amount of income attributable to
California sources must be determ ned by applying an
aﬂportlonnﬁnt formula to the total inconme derived from
the combined unitary operations of the affiliated
corporations. (See-Edison California Stores, Inc. v.
McColgan, 30 Cal.2d 4727 [183 P.2d 16] (1947).)

In Butler Bros v. McColgan, 17 cal.2d 664, 678
[111 P.2d 334](1941), affd., . S. 501 [86 L.Ed. 991]
(1942), the California Suprene Court determ ned that the
exi stence of a unitary business had been definitely
establ i shed by the presence of UnItY of ownership; unity
of operation as evidenced by central purchasing, adver-
tising, accounting, and management divisions; and unity
of use in a centralized executive force. and general
s¥sten1of operation. In a subsequent decision, the court
stated that a business is unitary when the operation of
the portion of the business done within California is
dependent upon or contributes tO the operation of the
business outside California. (Edison California Stores,
|nc. v. MColgan, supra, 30 cal.2d at 48I.) The exis-
Tence of a unitary business is established if either of
these tests is met. (Appeal of F. W Wolworth Co., Cal
St. Bd. of Equal., July 3T, I972))

~ Respondent's determ nation that aPpeIIant S
engaged in a unitary business with its affiliates is
Presunptlvely correct, and the burden is on the appellant
0 show that such determnation iS erroneous. (Appeal Of
John Deere Plow Co. of Mdiline, Cal. St. Bd. of E -
Dec. I3, I961.) WWniTe none of the factors relied on by
respondent is sufficient, b¥ itself, to conmpel a finding
of unity, in the aggregate these factors establish the
exi stence of a "flow of value" (Container Corp. v.
Franchi se Tax Board, 463 U.S. 159, I78 [77 L.Ed.2d 545]
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(1983)) sufficient to sustain the Franchise Tax Board?
determination. Appellant must, therefore, prove by a
preponderance of the evidence that, in the aggregate, the
unitary connections relied on by respondent are so
lacking in substance as to compel the conclusion that a
single integrated economic enterprise did not exist.
(Appeal of Saga Corporation, Cal. St. Bd. of Equal.,
June 29, 1982.)

While appellant has done a commendable job in
presenting its case, we find that it has not met its
burden. Due to the nature of the relationship between
the companies, appellant has chosen the only method of
attack available. Appellant has presented this board
with well-reasoned arguments that the factors relied upon
b% respondent may be interpreted in a manner other than
the interpretation given them by the Franchise Tax Board.
‘Whether each factor may be interpreted in another
fashion, however, does not change the overall impression
that the companies were unitary in their operation. In
order to attack the evident “flow of value” between the
companies, a taxpayer must be able to present concrete
evidence of the separate nature of the corporations; it

cannot merely argue that respondent has put too much
emphasis on several factors which indicate that the
companies were unitary. (See Appeal of Saga Corporation,
supra.)

For the foregoing reasons, respondent’ action
in this matter will be sustained.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this 'proceeding, and good cause
appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 25667 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Manchester Tank and EqurTent Conpany agai nst
proposed assessnments of additional tranchise tax in the
amounts of $12,179.50, $23,200.08, and $22,997.93 for the
| ncome years ended June 30, 1976, June 30, 1977, and
June 30, 1978, be and the same is hereby sustained.

Done at Sacramento, California, this 6thday
of January , 1987, by the State Board of Equalization,
W t h Board-Kenbers 'mr. Collis, Mr. Dronenburg, Mr. Bennett,
Mr. Carpenter and Ms. Raker present.

Conwav H., Collis , Chairman .
Ernest J. Dronenburc, Jr. , Member
WillianM. Bennett , Menber
Paul Carpenter » Menber
Anne Baker* ,» Member

*For Gray Davis, per Governnent Code section 7.9
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